
1. The Independent Communications Authority of South Africa ( "the Authority ") 

hereby declares its intention to prescribe regulations in respect of the Limitations 
of Control and Equity Ownership by Historically Disadvantaged Groups and the 

application of the ICT Sector Code ( "Draft Regulations) in terms of section 

4(3)(k) of the Independent Communications Authority of South Africa, Act, 2000 

(Act No.13 of 2000), as amended ( "ICASA Act ") read with sections 4, 9(2)(b) 
and 13(3)(a) of the Electronic Communications Act, 2005 (Act No. 36 of 2005), 

as amended ( "EC Act "). 

2. In developing these Draft Regulations, the Authority has taken into account the 
Findings Document and Position Paper on the Inquiry into Equity Ownership by 

Historically Disadvantaged Groups and the application of the ICT Sector Code in 

the ICT Sector published on 15 February 2019 ( "Position Paper "). The Position 

Paper emanated from the section 4B inquiry that was initiated through the 
publication of the Discussion Document: Equity Ownership by Historically 

Disadvantaged Groups and the Application of the ICT Sector Code in the ICT 
Sector in terms of section 48 of the ICASA Act 2000, as amended published on 

I 
I 

I 

This gazette is also available free online at www.gpwonline.co.za

4  No. 43021 GOVERNMENT GAZETTE, 14 FEBRUARY 2020

General notices • alGemene KennisGewinGs

Independent Communications Authority of South Africa/ Onafhanklike Kommunikasie-owerheid van Suid-Afrika

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

NOTICE 91 OF 2020 
91 Independent Communications Authority of South Africa Act (13/2000), as amended: Draft Regulations in respect of the limitations of Control and Equity Ownership by Historically Disadvantaged Groups (HDGS) and the application of the ICT Sector Code  43021

Reproduced by Data Dynamics in terms of Government Printers' Copyright Authority No. 9595 dated 24 September 1993



b. the promotion of B -BBEE and equity ownership by HDGs as required in 

terms of the EC Act. 

3. A copy of the Draft Regulations will be made available on the Authority's 
websitel and the Authority's Library at 350 Witch -Hazel Avenue, Eco Point Office 

Park Eco Park, Centurion, (Ground Floor at Block C), between 09h00 and 16h00, 

Monday to Friday. 

4. Interested persons are invited to make written representations with regard to 
the Draft Regulations which must be submitted to the Authority by no later than 

16h00 on 3 April 2020 by post, hand delivery or electronically (in Microsoft 

Word) and marked specifically for attention: 

Mr Peter Mailula - Project Manager/ Ms Fikile Hlongwane- Project 
Leader 

Block B, 350 Witch -Hazel Avenue, 

Eco Point Office Park Eco Park, 

Centurion. 

Where possible, written representations should also be emailed to: 

or 
. 

Enquiries should be 

directed to Mr Mailula on 012 568 3657/ Ms Fikile Hlongwane on 012 568 3197 

between 09h30 and 16h00, Monday to Friday. 

5. Written representation(s) received by the Authority pursuant to this notice, will 

be made available for inspection by interested persons at the Authority's library 
and copies will be obtainable upon payment of the prescribed fee. 

6. At the request of any person who submits written representations pursuant to 
this notice, the Authority may determine that such representations or any 
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portion thereof is to be treated as confidential in terms of section 4D of the 
ICASA Act. Where the request for confidentiality is refused, the person who 

made the request will be allowed to withdraw such presentations or portion (s) 

thereof. 
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powerment; 

means the Broad -Based Black Economic Empowerment Act, 2003 

(Act No. 53 of 2003); 

Black People means African, Coloured and Indian people who are citizens of 

South Africa by birth or descent or who have become citizens of 

South Africa by nationalization before 27 April 1994 or on or after 
27 April 1994 and who would have been entitled to acquire 

citizenship by naturalization prior to that date; 

fined in the Competition Act. 

(a) in relation to a juristic person - 

(i) any person who has a direct or indirect ownership interest 

or control interest in the juristic person; 

ii) any person in whom the juristic person has a direct or 
indirect ownership interest or control interest; or 

iii) any person in whom a person contemplated in 

subparagraph (i) has a direct or indirect ownership interest 

or control interest; and 

In these Regulations, any word or expression to which a meaning has been 

assigned to it in terms of the Independent Communications Authority of South 

Africa Act, 2000 (Act No. 13 of 2000) ( "ICASA Act ") and underlying statutes shall 

have the meaning so assigned unless the context otherwise indicates - 

(b) in relation to a natural person, a parent, spouse or child of the 
relevant natural person; 

means the Independent Communications Authority of South Africa 

established in terms of the ICASA Act; 
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means, in the absence of proof to the contrary, that a person 
directly or indirectly: 

(a) has beneficial ownership of twenty percent (20 %) or more of 
the issued share capital of the Licensee; 

(b) is entitled to vote a majority of the votes that may be cast at a 

general meeting of the Licensee or the ability to control, either 
directly, indirectly or through an affiliate the casting of a 

majority of those votes of the Licensee; 

(c) is able to appoint or veto the appointment of a majority of the 
directors of the Licensee; 

(f) in the case where the Licensee is a close corporation, owns 
twenty percent (20 %) or more of the members' interest, or 

controls or has the right to control the members' votes in the 
close corporation; or 

(g) has the ability to direct or cause the direction of the 
management or policies of the Licensee in a manner similar to 

any of paragraphs (a) to (f), whether through the direct or 
indirect ownership of issued share capital, by contract, by 

other securities, or otherwise. 

the case the Licensee is a subsidiary, is a holding company 
nd of that subsidiary, as contemplated in section 3 (1) (a) of 

e Companies Act, 2008 (Act No. 71 of 2008); 

(e) in the case where the Licensee is a trust, has the ability to 

control a majority of the votes of the trustees, to appoint the 

majority of the trustees, to appoint or change the majority of 
the beneficiaries of the trust; 
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Issued Share means with respect to any person, all shares, interests, 
Capital participations or rights or other equivalents (however designated, 

whether voting or nonvoting, ordinary or preferred) in the equity or 
capital of such person, now or hereafter issued; 

intermediate means a company between the parent company and the operating 
company company and it has direct shareholding in the operating company. 

Juristic Person means any company, close corporation, voluntary association, 
partnership, joint venture, trust, or other enterprise or 

unincorporated organisation; government (or any agency, 
instrumentality or political subdivision thereof). 

Licensee means a person issued with a licence to provide services in terms 
of chapter 3 of the EC Act; 

Ownership means any direct or indirect ownership of issued share capital of 
Interest five per cent (5 %) or more in a licensee; 

HDG means historically disadvantaged groups and has the same 
meaning as "Historically Disadvantaged Persons" in these 

regulations; 

Historically means black persons, women, and persons with disabilities and 

Disadvantaged youth, who before the Constitution of the Republic of South Africa, 

Persons 1996 came into operation, were disadvantaged by unfair 
discrimination on the basis of race, gender, disability, sexual 

orientation or religion; 

ICASA Act means the Independent Communications Authority of South Africa 

Act, 2000 (Act No.13 of 2000); 

ICT Sector means the Information and Communicat 
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means both a juristic person and a natural person, 

provided that when two or more persons act in concert as a 

partnership, syndicate, or other group for the purpose of acquiring, 
holding, or disposing of the issued share capital of a licensee, such 

partnership, syndicate or group shall be deemed a single "person" 

for the purpose of these regulations; 

means Public Finance Management Act 1 of 1999; 

means the Amended Information and Communication Technology 

Sector Code (the ICT Sector Code) in terms of section 9 (1) of the 
B -BBEE Act issued under Government Notice 1387 in Government 

Gazette 40407 of 7 November 2016; 
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Enterprise; 

has the meaning determined in accordance with section 3 of the 
Companies Act, 2008 (Act No. 71 of 2008); 

s assign, cede, sell, convey, settle, alienate, or otherwise 
fer, in whole or in part, whether or not for value, any interest 

icence or licensee from one person to a different person; 

ransfer" except that such 

when a control interest in a 

to a different person; 
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One hundred percent (100 %) transfer of the issued share capital in a Licensee 

amounts to both a direct transfer of ownership and a direct transfer of control of 

a Licensee, save for where the provisions of the shareholder agreements or the 

incorporating documents of the Licensee indicate otherwise. 
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Under the regulations Company A would be deemed to hold an ownership 

interest in the licensee but because such ownership interest falls below twenty 
five percent (25 %), the indirect interest would be deemed non -controlling; 

provided, however, the indirect owner did not exercise control in fact over the 
licensee as prescribed in paragraph (g) of the definition of control interest. 

Example 1: If Company A (the indirect owner) were to own forty percent 

(40 %) of the share capital of Company B (the intermediate company) and 

Company B were to own seventy percent (70 %) of the share capital in a 

Licensee, then, for purposes of this regulation, Company A would be deemed 

to hold twenty eight percent (28 %) of the issued share capital in that licensee. 

Company A's interest in the Licensee is calculated by multiplying Company A's 

interest in Company B by the percentage Company B holds in Company C. The 

resulting percentage interest is then multiplied by the percentage interest 
Company C holds in the licensee. (40% x 40% = 16 %; 16% x 70% _ 

11.2 %). 

Example 2: Company A holds a forty percent (40 %) interest in Company B 

and Company B holds a forty percent (40 %) interest in Company C. Company 

C holds a seventy percent (70 %) direct interest in the Licensee. Company A's 
interest in the Licensee would be eleven -point two percent (11.2 %). 

Company A's interest in the Licensee is calculated by multiplying Company A's 
interest in Company B by the percentage interest Company B holds in the 

Licensee. (40% x 70% = 28 %). Under the regulations, Company A would be 

deemed to hold a control interest in the Licensee. 
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