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Act No. 5 of 2021 Auditing Profession Amendment Act, 2021

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
the existing enactments.

Words underlined with solid line indicate insertions in existing
enactments.

ACT
To amend the Auditing Profession Act, 2005, so as to insert a de nition; to
strengthen the governance of the Regulatory Board; to strengthen the investigating
and disciplinary processes; to provide for the power to enter and search premises
and to subpoena persons with information required for an investigation or
disciplinary process; to provide for the power to issue a warrant for purposes of
entering and searching of premises; to provide for processes to be followed after an
investigation; to provide for sanctions in admission of guilt process and following a
disciplinary hearing; to provide for offences relating to investigation and
disciplinary process; to provide for the protection and sharing of information; to
provide for transitional measures; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 1 of Act 26 of 2005, as amended by section 1 of Act 2 of 2015

1. Section 1 of the the Auditing Profession Act, 2005 (hereinafter referred to as the
‘‘principal Act’’), is hereby amended by the insertion in subsection (1) after the
de nition of ‘‘company’’ of the following de nition:

‘‘ ‘Constitution’ means the Constitution of the Republic of South Africa, 1996;’’.

Amendment of section 4 of Act 26 of 2005

2. Section 4 of the principal Act is hereby amended by the addition of the following
subsection:

‘‘(3)(a) The Regulatory Board must determine a regulatory strategy for
performing its functions in terms of subsection (1).

(b) The Regulatory Board must submit the regulatory strategy to the Minister for
approval within three months after the date that the Auditing Profession
Amendment Act, 2021, takes effect.

(c) The Minister—
(i) may, after consulting the Regulatory Board, make amendments to the

strategy referred to in paragraph (b); and
(ii) must publish in the Gazette the approved regulatory strategy within six

months after the date that theAuditing ProfessionAmendmentAct, 2020,
takes effect.
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(d) The Minister or the Regulatory Board may request an amendment to the
regulatory strategy published in terms of paragraph (c) or a new regulatory strategy
be determined in accordance with paragraph (c).’’.

Amendment of section 11 of Act 26 of 2005

3. Section 11 of the principal Act is hereby amended—
(a) by the substitution for subsection (2) of the following subsection:

‘‘(2) The Minister must appoint competent persons [, who must
include registered auditors,] who are independent of the auditing
profession to effectively manage and guide the activities of the
Regulatory Board, based on their knowledge and experience.’’;

(b) by the insertion after subsection (2) of the following subsection:
‘‘(2A) The members appointed in terms of subsection (2) must

include—
(a) two persons with at least 10 years’ experience in auditing who were

formerly registered as auditors; and
(b) two advocates or attorneys with at least 10 years’ experience in

practicing law.’’;
(c) by the substitution for subsection (4) of the following subsection:

‘‘(4) [Disregarding any vacancy in its membership, not more than
40% of the members of the Regulatory Board may be registered
auditors] None of the members appointed in terms of this section may be
a registered auditor or registered candidate auditor.’’;

(d) by—
(i) the deletion in subsection (7) of the word ‘‘and’’at the end of paragraph

(b);
(ii) the substitution in subsection (7) at the end of paragraph (c) for the

expression ‘‘.’’ of the expression ‘‘; and’’; and
(iii) the addition in subsection (7) after paragraph (c) of the following

paragraph:
‘‘(d) the quali cations of every person appointed.’’; and

(e) by the addition after subsection (7) of the following subsections:
‘‘(8) No member may—

(a) share, directly or indirectly, in any of the pro ts or interests of a
registered auditor or any person related to a registered auditor; or

(b) receive payments, excluding pension bene ts, from a registered
auditor.

(9) For purposes of subsection (8)(a), ‘related’means persons who are
connected to one another in any manner contemplated in section 2(1)(a)
to (c), read with section 2(2), of the Companies Act, 2008 (Act No. 71 of
2008).’’.

Amendment of section 12 of Act 26 of 2005

4. Section 12 of the principalAct is hereby amended by the substitution for subsection
(1) of the following subsection:

‘‘(1) A member of the Regulatory Board appointed in terms of section 11 holds
office for such period, but not exceeding [two] three years, as the Minister may
determine at the time of his or her appointment.’’.

Amendment of section 14 of Act 26 of 2005

5. Section 14 of the principal Act is hereby amended by the substitution in subsection
(1) for paragraph (b) of the following paragraph:

‘‘(b) The chairperson and deputy chairperson each hold office for a period of
[two] three years from the date of their appointment.’’.
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Amendment of section 19 and Act 26 of 2005

6. Section 19 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for paragraph (b) of the following

paragraph:
‘‘(b) in respect of sections 48, 48A, 48B, 49, 50, [and] 51[,] and 51B

with due regard to the varying nature and seriousness of matters arising
from these sections, in writing delegate or assign appropriate powers or
duties, and oblige the investigating, enforcement and disciplinary
committees to delegate or assign appropriate powers or duties to the chief
executive officer, any employee or any member of the Regulatory
Board.’’; and

(b) by the substitution for subsection (3) of the following subsection:
‘‘(3) The powers and duties of the investigating, enforcement and

disciplinary committees referred to in sections 48A, 48B, 49, [and] 50
and 51B are deemed delegated and assigned by the Regulatory Board to
the committees and are subject to this section.’’.

Amendment of section 20 of Act 26 of 2005

7. Section 20 of the principal Act is hereby amended—
(a) by the substitution in subsection (3) for paragraph (b) of the following

paragraph:
‘‘(b) The Regulatory Board, subject to sections 21, 22 [and], 24 and

24A and taking into account, amongst other factors, the need for
transparency and representivity within the broader demographics of the
South African population, may appoint any person as a member of a
committee, on such terms and conditions as the Regulatory Board may
determine.’’; and

(b) by the substitution for subsection (5) of the following subsection:
‘‘(5) Sections 15 and 16 relating to meetings and decisions of the

Regulatory Board, respectively, with the necessary changes apply in
respect of any committee[, except that the committees must meet at
least four times a year].’’.

Substitution of section 24 of Act 26 of 2005

8. The following section is hereby substituted for section 24 of the principal Act:

‘‘Investigating committee

24. (1) The investigating committee referred to in section 20(2)(e)
must be independent of the auditing profession and include—
(a) two persons with at least 10 years’ experience in auditing who were

formerly registered as auditors; and
(b) an advocate or attorney with at least 10 years’ experience in practicing

law.
(2) No member of the investigating committee may—

(a) share, directly or indirectly, in any of the pro ts or interests of a
registered auditor or any person related to a registered auditor; or

(b) receive payments, excluding pension bene ts, from a registered
auditor.

(3) For purposes of subsection (2)(a) ‘related’ means persons who are
connected to one another in any manner contemplated in section 2(1)(a) to
(c), read with section 2(2), of the Companies Act, 2008 (Act No. 71 of
2008.’’.
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Insertion of sections 24A and 24B in Act 26 of 2005

9. The following sections are hereby inserted in the principal Act after section 24:

‘‘Disciplinary committee

24A. (1) The Regulatory Board must appoint a disciplinary committee,
referred to in section 20(2)(f), whose members are independent of the
auditing profession, consisting of as many competent members as it may
determine necessary to deal with disciplinary hearings in terms of this Act.

(2) The disciplinary committee must have one third of its members
being—
(a) persons with at least 10 years’ experience in auditing who were

formerly registered as auditors;
(b) advocates or attorneys with at least 10 years’ experience in practicing

law; and
(c) other suitably quali ed persons as determined by the Regulatory

Board.
(3)(a) No member of the disciplinary committee may—

(i) share, directly or indirectly, in any of the pro ts or interests of a
registered auditor or any person related to a registered auditor; or

(ii) receive payments, excluding pension bene ts, from a registered
auditor.

(b) For purposes of paragraph (ii) ‘related’ means persons who are
connected to one another in any manner contemplated in section 2(1)(a) to
(c), read with section 2(2), of the Companies Act, 2008 (Act No. 71 of
2008).

(4) The Regulatory Board must appoint a retired judge or senior counsel
as chairperson of the disciplinary committee.

(5) The functions of the chairperson of the disciplinary committee are
to—
(a) appoint from among the members of the disciplinary committee a

disciplinary hearing panel for every hearing;
(b) monitor consistency in the application of disciplinary hearing rules by

disciplinary hearing panels;
(c) facilitate efficient disciplinary hearings; and
(d) perform any other function as prescribed by rules by the Regulatory

Board.
(6) Despite section 20(5), read with section 15(4), when the disciplinary

committee convenes a disciplinary hearing under section 50, the hearing
must be conducted by a panel of at least three members including a member
referred to in subsection (2)(a) and a member referred to in subsection
(2)(b).

(7)(a) The chairperson of the disciplinary committee must appoint a
member referred to subsection (2)(b) to chair the proceedings of the
disciplinary hearing.

(b) The power to appoint a member to chair the proceedings of a
disciplinary hearing referred to in paragraph (a) may not be delegated in
terms of section 19.

(8) A member of the disciplinary committee may not participate in a
panel contemplated in subsection (6) if he or she has an interest in a matter
considered by the disciplinary hearing panel.

(9) A person may resign as a member of the disciplinary committee by
giving at least three months’ written notice to the Regulatory Board or a
shorter period of notice approved by the Regulatory Board.

(10) A member of the disciplinary committee may not use his or her
position or any information by virtue of his or her work for the committee
to—
(a) improperly bene t himself or herself or another person;
(b) impede the committee’s ability to perform its functions.
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Subcommittees of Regulatory Board

24B. (1) The Regulatory Board—
(a) must establish an enforcement committee to deal with recommenda-

tions made by the investigating committee on matters investigated;
and

(b) may establish other subcommittees to assist with the performance of
its functions.

(2) The Regulatory Board must appoint the members of a subcommittee
referred to in subsection (1) from among its members.

(3) The enforcement committee must include—
(a) a person with at least 10 years’ experience in auditing who was

formerly registered as an auditor; and
(b) an advocate or attorney with at least 10 years’ experience in practising

law.’’.

Amendment of section 36 of Act 26 of 2005, as substituted by section 4 of Act 2 of
2015

10. Section 36 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

‘‘(1) Subject to this section, [The] the fact that the accreditation of a
professional body has ended in terms of section 35 does not affect the
registration under this Act of any registered auditor or registered
candidate auditor who was a member of the professional body at the time
of the termination.’’; and

(b) by substitution for subsection (2) of the following subsection:
‘‘(2) Registered auditors or registered candidate auditors referred to in

subsection (1) who were members of the professional body referred to in
subsection (1) must, within six months of the termination of the
accreditation of the professional body or within such other period as may
be prescribed by the Regulatory Board, provide written proof to the
satisfaction of the Regulatory Board that they[—
(a)] have become members of another accredited professional body[;

or
(b) have made arrangements for their continuing professional

development as recognised or prescribed by the Regulatory
Board].’’.

Amendment of section 37 of Act 26 of 2005, as substituted by section 5 of Act 2 of
2015

11. Section 37 of the principal Act is hereby amended—
(a) by the insertion after subsection (1) of the following subsection:

‘‘(1A) An individual may only be registered with the Regulatory
Board if he or she is a member of a professional body accredited in terms
of section 32(2).’’;

(b) by the deletion of paragraph (b) of subsection (2); and
(c) by the substitution in subsection (3) for paragraph (b) of the following

paragraph:
‘‘(b) has been convicted, whether in the Republic or elsewhere, of theft,

fraud, forgery, uttering a forged document, perjury, an offence
under the Prevention and Combating of Corrupt Activities Act,
2004 (Act No. 12 of 2004), or any offence involving dishonesty,
other than [theft, fraud or forgery,] an offence committed prior to
27 April 1994 associated with political objectives[, and has been
sentenced to imprisonment without the option of a ne or to a
ne exceeding such an amount as may be prescribed by the

Minister]’’.
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Amendment of section 39 of Act 26 of 2005, as substituted by section 7 of Act 2 of
2015

12. Section 39 of the principal Act is hereby amended by the substitution for
subsection (2) of the following subsection:

‘‘(2) Subject to subsection (3), the Regulatory Board may cancel the registration
of any registered auditor that is an individual or any registered candidate auditor,
and—
(a) whose estate is sequestrated or provisionally sequestrated or who enters into

a compromise with creditors or who has applied for debt review; or
(b) who ceases to be a member of an accredited professional body [and does not

within six months of such cessation provide written proof to the
satisfaction of the Regulatory Board that such registered auditor or
registered candidate auditor has made arrangements for his or her
continuing professional development].’’.

Amendment of section 41 ofAct 26 of 2005, as amended by section 9 ofAct 2 of 2015

13. Section 41 of the principal Act is hereby amended—
(a) by the substitution for subsection (4) of the following subsection:

‘‘(4) Except with the consent of the Regulatory Board, a registered
auditor may not knowingly employ—
[(a) any person who is for the time being suspended from public

practice under any provision of this Act; or]
(b) any person who is no longer registered as a registered auditor as a

result of the termination of his or her registration in terms of section
39(1)(c) or the cancellation of his or her registration in terms of
section 51B(3)(a)(iv) or (v); or

(c) any person who applied for registration under section 37(3), but
whose application the Regulatory Board declined.’’; and

(b) by the substitution in subsection (6) for paragraph (d) of the following
paragraph:

‘‘(d) engage in public practice during any period in respect of which the
registered auditor has been disquali ed from registration [sus-
pended from public practice]; or’’.

Amendment of section 45 of Act 26 of 2005

14. Section 45 of the principalAct is hereby amended by the addition of the following
subsections:

‘‘(7) If an individual registered auditor has reported an irregularity to the
Regulatory Board in terms of subsection (1)—
(a) the individual registered auditor may not be removed; and
(b) the entity may not remove the registered auditor,
until subsection (3) is complied with.

(8) Where an individual registered auditor has reported an irregularity in terms
of subsection (1) and resigns from the rm before subsection (3) is complied with,
that auditor must do the necessary handover to the incoming auditor regardless of
when the resignation takes effect.’’.

Amendment of section 48 of Act 26 of 2005

15. Section 48 of the principal Act is hereby amended—
(a) by the substitution in subsection (1) for the words preceeding paragraph (a) of

the following words:
‘‘The Regulatory Board must refer a matter brought against a registered
auditor to the investigating committee appointed under section 20 if the
Regulatory Board—’’;
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(b) by the insertion after subsection (1) of the following subsection:
‘‘(1A)(a) Despite subsection (1), the enforcement committee referred

to in section 24B may, if considered appropriate, refer a non-audit matter
brought against a registered auditor to the relevant professional body
accredited in terms of section 32(2) for investigation and disciplinary
proceedings.

(b) The enforcement committee may only a refer a non-audit matter in
terms of paragraph (a) if it is a matter that falls within the constitution
and rules of the professional body.’’;

(c) by the substitution in subsection (2) for paragraph (c) of the following
paragraph:

‘‘(c) The Regulatory Board must refer to [an] the investigation
committee any record or report received by it under this subsection.’’;

(d) by the substitution in subsection (3) for paragraph (b) of the following
paragraph:

‘‘(b) obtain evidence to determine whether or not in its opinion the
registered auditor concerned should be charged and, if so,
recommend to the [Regulatory Board] enforcement committee
the charge or charges that may be preferred against that registered
auditor.’’; and

(e) by the substitution for subsections (5), (6) and (7) of the following
subsections, respectively:

‘‘(5) (a) In investigating a charge of improper conduct the investigat-
ing committee may—

(i) require or, if necessary, subpoena, the registered auditor to whom
the charge relates or any other person with speci c knowledge of
the matter under investigation to produce to the committee any
object or information, including but not limited to any working
papers, statements, correspondence, books or other documents,
which is in the possession or under the control of that registered
auditor or other person and which relates to the subject matter of
the charge, including speci cally, but without limitation, any
working papers of the registered auditor;

(ii) inspect and, if the investigating committee considers it appro-
priate, retain any such information for the purposes of its
investigations; and

(iii) make copies of and take extracts from such information.
(b) [The provisions of this subsection apply regardless of whether

the registered auditor is of the opinion that such information
contains con dential information about a client] The obligation to
produce any information under paragraph (a)(i) may not be excused by
reason of any alleged con dential information of a client contained
therein.

(c) A subpoena issued in terms of paragraph (a)(i) must—
(i) be in the prescribed form;
(ii) be signed by an authorised official of the Regulatory Board; and
(iii) be served on the person concerned.
(d) For purposes of this section, service contemplated in para-

graph (c)(iii)—
(i) at the last known address appearing from the Regulatory Board’s

records; or
(ii) effected in any manner agreed upon between the an employee

authorised by or the investigating committee and the person or
registered auditor being subpoenaed,

constitutes proper service.
(e) A person who has been issued with a subpoena under paragraph

(a)(i) may not, without just cause, fail to provide the information,
working paper, statement, correspondence, book or other document
speci ed in the subpoena, in his or her possession or custody or control
which he or she has been required to produce.

(f) The law relating to privilege, as applicable to a witness subpoenaed
to provide a book, document or object in a civil trial before a court
applies, with the necessary changes, in relation to the production of any
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object or information, including but not limited to any working papers,
statements, correspondence, books or other documents, to the investigat-
ing committee.

(g) A person subpoenaed in terms of this section is not entitled to
payment by the Regulatory Board for providing information to the
investigating committee.

(6) Nothing in this section limits or affects the right of any professional
body to take disciplinary or other action against any of its members in
accordance with its constitution and rules after the nalisation of the
matter by the Regulatory Board.

(7) The investigating committee must, after the conclusion of the
investigation, submit a report stating its recommendations to the
[Regulatory Board] enforcement committee regarding any matter
referred to it in terms of this section.’’.

Insertion of sections 48A and 48B in Act 26 of 2005

16. The following sections are hereby inserted in the principal Act after section 48:

‘‘Powers to enter and search premises

48A. (1) The investigating committee, referred to in section 20(2)(e)
may, for the purposes of investigating alleged improper conduct, authorise
one or more suitably quali ed persons (herein referred to as ‘the authorised
person’) to enter any premises—
(a) with the prior consent of—

(i) in the case of a private residence, the person apparently in
control of the business reasonably believed to be conducted at
the private residence, and the occupant of the private residence
or the part of the private residence to be entered; or

(ii) in the case of any other premises, the person apparently in
control of the premises, after informing that person that—
(aa) granting consent will enable the authorised person to

enter the premises and for the authorised person to
subsequently search the premises and to do anything
contemplated in subsection (7); and

(bb) he or she is under no obligation to admit the authorised
person in the absence of a warrant; or

(b) without prior consent and without prior notice to any person if the
entry is authorised by a warrant.

(2)(a) The chairperson of the investigating committee must issue the
authorised person with a certi cate in the prescribed form stating that the
person has been authorised in terms of subsection (1).

(b) When exercising powers in terms of this section, the authorised
person must—
(i) be in possession of a certi cate of appointment; and
(ii) immediately show that certi cate to any person who is affected by the

authorised person’s actions in terms of this section or who requests to
see the certi cate.

(3) The authorised person has the authority to search the premises and to
do anything contemplated in subsection (7).

(4) The authorised person exercising powers in terms of this section must
do so with strict regard to—
(a) an affected person’s right to—

(i) dignity;
(ii) freedom and security;
(iii) privacy; and
(iv) other constitutional rights; and

(b) decency and good order as the circumstances require, in particular
by—

(i) entering and searching only such areas or objects as are
reasonably required for the purposes of the investigation;
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(ii) conducting the search discreetly and with due decorum;
(iii) causing as little disturbance as possible; and
(iv) concluding the search as soon as possible.

(5) An entry or search of premises in terms of this section must be done,
at a reasonable time within ordinary business hours—
(a) unless the warrant authorising it expressly authorises entry at night; or
(b) in the case of a search contemplated in subsection (1)(a)(ii), if the

authorised person on reasonable grounds believes that the purpose for
which the entry and search is sought, is likely to be defeated by a
delay, as close to ordinary business hours as the circumstances
reasonably permit.

(6) The authorised person may be accompanied and assisted during the
entry and search of any premises for an investigation by a member of the
investigating committee or an employee of the Regulatory Board.

(7)(a) While on the premises in terms of this section, the authorised
person has access to any part of the premises and to any document or item
on the premises, and may do any of the following:
(i) Open or cause to be opened any strongroom, safe, cabinet or other

container in which the authorised person reasonably suspects there is
a document or item that may afford evidence of the alleged improper
conduct;

(ii) examine, make extracts from and copy any document on the premises;
(iii) question any person on the premises to nd out information relevant to

the investigation;
(iv) require a person on the premises to produce to the authorised person

any document or item that is relevant to the investigation and is in the
possession or under the control of the person;

(v) require a person on the premises to operate any computer or similar
system on or available through the premises to—

(aa) search any information in or available through that system;
and

(bb) produce a record of that information in any media that the
authorised person reasonably requires;

(vi) if it is not practicable or appropriate to make a requirement in terms of
subparagraph (v), operate any computer or similar system on or
available through the premises for a purpose set out in that
subparagraph; and

(vii) take possession of, and take from the premises, a document or item
that may afford evidence of the contravention concerned or be relevant
to the request.

(b) The authorised person must, on request, allow the person apparently
in charge of the premises a reasonable opportunity to make copies of any
document or item before it is taken as mentioned in paragraph (a)(vii).

(c) The authorised person must give the person apparently in charge of
the premises a written receipt for documents or items taken as mentioned in
paragraph (a)(vii).

(d) Subject to paragraph (e), the chairperson of the investigating
committee must ensure that any document or item taken by the authorised
person as mentioned in paragraph (a)(vii) is returned to the person when—
(i) retention of the document or item is no longer necessary to achieve the

object of the investigation; or
(ii) all proceedings arising out the investigation have been nally disposed

of.
(e) A document or item need not be returned to the person who produced

it if it is not in the best interest of the public or any member or members of
the public for the documents or items to be returned.

(f) A person from whose premises a document or item was taken as
mentioned in paragraph (a)(vii), or its authorised representative, may,
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during normal office hours and under the supervision of the chairperson of
the investigating committee, examine, copy and make extracts from the
document or item.

(8) The authorised person or any person assisting that person as provided
for in subsection (6), may use reasonable force to exercise any power in
terms of this section.

(9) The law relating to privilege, as applicable to a witness subpoenaed to
provide a book, document or object in a civil trial before a court applies,
with the necessary changes, in relation to the production of any
information, including but not limited to any working papers, statements,
correspondence, books or other documents, to the investigating committee
acting in accordance with this section.

(10)(a)Aperson who is questioned, or required to produce a document or
information during an investigation in terms of this section, may object to
answering the question or to producing the document or the information on
the grounds that the answer, the contents of the document or the
information may tend to incriminate the person.

(b) The authorised person must inform the person of the right to object in
terms of this section at the commencement of the investigation.

(c) On such an objection, the authorised person may require the question
to be answered or the document or information to be produced, in which
case the person must answer the question or produce the document.

(d) An answer given or a document or information produced, as required
in terms of paragraph (c), may be used for the purposes of an investigation
or disciplinary process by the investigating committee or the disciplinary
committee in terms of this Act.

(e) An incriminating answer given, and an incriminating document or
information produced, as required in terms of paragraph (c), is not
admissible as evidence against the person in any criminal proceedings,
except in criminal proceedings for perjury or in which that person is tried
for a contravention of section 53 based on the false or misleading nature of
the answer.

Warrants

48B. (1)(a) A judge or magistrate who has jurisdiction may issue a
warrant for the purposes of section 48A on application by a person
authorised in terms of section 48A(1).

(b) The judge or magistrate may issue a warrant in terms of this section—
(i) on written application by the person authorised in terms of section

48A(1) setting out under oath or affirmation why it is necessary to
enter and investigate the premises; and

(ii) if it appears to the magistrate or judge from the information under oath
or affirmation that—
(aa) there are reasonable grounds for suspecting that improper

conduct has occurred; and
(bb) entry and search of the premises are likely to yield information

pertaining to the improper conduct.
(2) A warrant must be signed by the judge or magistrate issuing it.
(3) The person authorised in terms of section 48A(1) who enters

premises under the authority of a warrant must—
(a) if there is apparently no one in charge of the premises when the

warrant is executed, x a copy of the warrant on a prominent and
accessible place on the premises; and

(b) on reasonable demand by any person on the premises, produce the
warrant or a copy of the warrant.

(4) The warrant must identify the premises that may be entered and
searched and specify the parameters within which the person authorised in
terms of section 48A(1) may perform an entry, search or seizure.

(5) A warrant is valid only until—
(a) the warrant is executed;
(b) the warrant is cancelled by the person who issued it or, in that person’s

absence, by a person with similar authority;

5

10

15

20

25

30

35

40

45

50

55

60

20

Reproduced by Data Dynamics under Government Printers' Copyright Authority 9294 dated 24 September 1991



This gazette is also available free online at www.gpwonline.co.za

22    No. 44493	 GOVERNMENT GAZETTE, 26 April 2021

Act No. 5 of 2021 Auditing Profession Amendment Act, 2021

(c) the purpose of issuing it has lapsed; or
(d) the expiry of one month after the date it was issued,
whichever occurs rst.’’.

Substitution of sections 49 to 51 of Act 26 of 2005

17. The following sections are hereby substituted for sections 49 to 51 of the principal
Act:

‘‘Process following investigation

49. (1) After the conclusion of the processes contemplated in section 48,
the enforcement committee contemplated in section 24B must, if sufficient
grounds exist for a charge of improper conduct to be preferred against a
registered auditor—
(a) follow an admission of guilt process if the enforcement committee

believes that the improper conduct of the registered auditor does not
warrant a sanction contemplated in section 51B(3)(a)(iv) or (v); or

(b) refer the matter to the disciplinary committee for a disciplinary
hearing.

(2) The enforcement committee must furnish a charge sheet to the
registered auditor concerned by electronic means and registered mail.

(3) A charge sheet must inform the registered auditor charged—
(a) of the details and nature of the charge;
(b) that the registered auditor, in writing, admit or deny the charge;
(c) that the registered auditor, together with the admission or denial,

submit a written explanation regarding the improper conduct with
which charged and, if guilt is admitted, submit factors in mitigation of
sentence; and

(d) of the period, which must be reasonable but may not exceed 30 days,
within which the plea or the amended plea in terms of paragraph (b)
must be submitted to the enforcement committee.

(4) If a registered auditor admits guilt to the charge—
(a) the registered auditor is considered to have been found guilty as

charged; and
(b) the enforcement committee must deal with the matter in accordance

with section 51.
(5) If a registered auditor denies guilt or fails to submit a denial or plea

or if the enforcement committee made a decision in terms of section
49(1)(b), the enforcement committee must, on the expiry of the period
referred to in subsection (3)(d), refer the charge sheet and any plea received
to the disciplinary committee to be dealt with in accordance with section 50.

(6) The acquittal or the conviction of a registered auditor by a court of
law on a criminal charge is not a bar to proceedings against the registered
auditor under this Act on a charge of improper conduct, even if the facts
stated in the charge of improper conduct would, if proved, constitute—
(a) the offence stated in the criminal charge on which the registered

auditor was acquitted or convicted; or
(b) any other offence of which the registered auditor might have been

acquitted or convicted,
at the trial on the criminal charge.
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Disciplinary hearing

50. (1) Where a matter has been referred to the disciplinary committee
as contemplated in section 49(1)(b), the enforcement committee must—
(a) furnish a charge sheet to the registered auditor concerned;
(b) appoint a person to present the charge to the disciplinary hearing

panel.
(2) A person presenting the charge to the disciplinary hearing panel may

at any time prior to the conclusion of a disciplinary hearing apply to the
panel to amend the charge on the grounds that an error exists in its
formulation or that a charge is not properly articulated in the original charge
sheet.

(3) A hearing before the disciplinary hearing panel is open to the public
except where, in the opinion of the chairperson of the panel, any part of the
hearing must be held in camera.

(4) A disciplinary hearing panel may, for the purposes of a disciplinary
hearing, subpoena any person with relevant knowledge to appear before the
panel at the time and place speci ed in the subpoena, to be questioned or to
produce any object or information, including but not limited to any working
papers, statements, correspondence, books or other documents in his or her
possession or control which relate to the charge.

(5) A subpoena issued in terms of subsection (4) must—
(a) be in the prescribed form;
(b) be signed by an authorised official of the Regulatory Board; and
(c) be served on the person concerned.

(6) For purposes of this section, service contemplated in subsection
(5)(c)—
(a) at the last known address appearing from the Regulatory Board’s

records; or
(b) effected in any manner agreed upon between the Regulatory Board or

a disciplinary hearing panel and the person being subpoenaed,
constitutes proper service.

(7) A disciplinary hearing panel may retain any object or information,
including but not limited to any working papers, statements, correspon-
dence, books or other documents produced in terms of subsection (4), for
the duration of the hearing.

(8) The chairperson of a disciplinary hearing panel must call upon and
administer an oath to, or take an affirmation from, any witness at the
hearing.

(9) At a disciplinary hearing the registered auditor charged—
(a) may be assisted or represented by another person in the proceedings;
(b) has the right to be heard;
(c) may call witnesses;
(d) may cross-examine any person called as a witness in support of the

charge; and
(e) may have access to documents produced in evidence.

(10) A registered auditor charged may—
(a) at any time before the conclusion of the disciplinary hearing, admit

that he or she is guilty of the charge, despite the fact that he or she
denied the charge or failed to react in terms of section 49(3)(b); or

(b) in the case where the registered auditor makes an admission in terms
of paragraph (a), be regarded as guilty of improper conduct as
charged.

(11) The person referred to in subsection (1) may during a disciplinary
hearing—
(a) lead evidence and advance arguments in support of the charge and

cross-examine witnesses;
(b) question any person who was subpoenaed in terms of subsection (4);

and
(c) call anyone to give evidence or to produce any object or information,

including but not limited to any working papers, statements, corre-
spondence, books or other documents in his or her possession or
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custody or under his or her control, which such person suspects or
believes to have a bearing on the subject of the disciplinary hearing.

(12) (a) A witness who has been subpoenaed may not—
(i) without just cause, fail to attend the disciplinary hearing at the time

and place speci ed in the subpoena;
(ii) refuse to be sworn in or to be affirmed as a witness;
(iii) without just cause, fail to answer fully and satisfactorily to the best of

his or her knowledge all questions lawfully put to him or her; or
(iv) fail to produce any object or information, including but not limited to

any working papers, statements, correspondence, books or other
documents in his or her possession or custody or under his or her
control, which he or she has been required to produce.

(b)Awitness must remain in attendance until excused by the chairperson
of the disciplinary hearing panel from further attendance.

(c) The law relating to privilege, as applicable to a witness subpoenaed to
give evidence or to produce a book, document or object in a civil trial
before a court of law, with the necessary changes, applies in relation to the
examination of any object or information, including but not limited to any
working papers, statements, correspondence, books or other documents, or
to the production of such information to the disciplinary hearing panel by
any person called in terms of this section as a witness.

(d) A witness may not, after having been sworn in or having been
affirmed as a witness, give a false statement on any matter, knowing that
answer or statement to be false.

(e) A person may not prevent another person from complying with a
subpoena or from giving evidence or producing any object or information,
including but not limited to any working papers, statements, correspon-
dence, books or other documents, which he or she is in terms of this section
required to give or produce.

(f) A person subpoenaed in terms of this section must be reimbursed for
incidental costs for providing information and attending the disciplinary
hearing by the person who requested the subpoena.

(13) If the improper conduct with which the registered auditor is charged
amounts to an offence of which he or she has been convicted by a court of
law, a certi ed copy of the record of his or her trial and conviction by that
court is, on the identi cation of the registered auditor as the person referred
to in the record, sufficient proof of the commission by him or her of that
offence, unless the conviction has been set aside by a superior court.

(14) If, for any reason, a member of the disciplinary hearing panel is
unable to complete proceedings of the disciplinary hearing, the chairperson
of the disciplinary committee may—
(a) direct that the proceedings continue before the remaining disciplinary

hearing panel members, two of whom must be members referred to in
section 24A(2)(a) and (b); or

(b) if there are less than two remaining disciplinary hearing panel
members, constitute a new panel and direct that the proceedings start
anew.

Sanctions in admission of guilt process

51. (1) If a registered auditor admits guilt as contemplated in section
49(4)(a), the enforcement committee may—
(a) caution or reprimand the registered auditor;
(b) impose a ne on the registered auditor not exceeding the amount

determined by the Minister in the Gazette in terms of subsection (2); or
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(c) require the registered auditor to attend appropriate training or any
other relevant non-monetary sanction or more than one relevant
non-monetary sanction.

(2) The Minister must determine the amount referred to in subsection
(1)(b)—
(a) on the recommendation of the Regulatory Board; and
(b) after publishing in the Gazette the proposed amount for comment for

at least 30 days.
(3) The enforcement committee may impose more than one of the

sanctions referred to in subsection (1).
(4) A sanction imposed in terms of subsection (1) may be suspended for

a speci c period or until the occurrence of a speci c event or made subject
to any conditions.

(5) The enforcement committee may order a registered auditor who
admitted guilt to the charges to pay such reasonable costs as have been
incurred in connection with an investigation or such part thereof as the
enforcement committee considers just.

(6) The enforcement committee may, if considered appropriate, request
the Regulatory Board to publish in the Board’s website the name of the
registered auditor who admitted guilt, the charge and the sanction imposed
in terms of subsection (1), read with subsection (3), and a cost order in
terms of subsection (4).

(7) The Regulatory Board must give effect to the decision of the
enforcement committee.’’.

Substitution of section 51A of Act 26 of 2005

18. The following section is hereby substituted for section 51A of the principal Act:

‘‘Application of certain provisions to registered candidate auditors

51A. This Chapter [Sections 48, 49, 50 and 51], except section 47,
[apply] applies to registered candidate auditors with the necessary
changes.’’.

Insertion of section 51B in Act 26 of 2005

19. The following section is hereby inserted in the principal Act after section 51A:

‘‘Sanctions in disciplinary hearing process

51B. (1) After the conclusion of a disciplinary hearing contemplated in
section 50, the disciplinary hearing panel must—
(a) within 30 days, decide whether or not the registered auditor is guilty as

charged and inform the relevant parties in writing of this decision;
(b) if the registered auditor is found guilty in terms of subsection (1)(a),

within 30 days after the guilty nding, consider mitigating and
aggravating factors for the purpose of determining an appropriate
sanction; and

(c) within ve days after considering mitigating and aggravating factors,
determine the sanction and inform the relevant parties in writing of the
nal outcome of the disciplinary hearing.

(2) A registered auditor found guilty in terms of subsection (1)(a) may—
(a) address the disciplinary hearing panel in mitigation of sentence; and
(b) call witnesses to give evidence on his or her behalf in mitigation of the

sentence.
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(3) (a) If the registered auditor charged is found guilty or if the registered
auditor admits to the charges, the disciplinary hearing panel may—
(i) caution or reprimand the registered auditor;
(ii) impose a ne not exceeding the amount determined by the Minister in

the Gazette in terms of paragraph (b);
(iii) require the registered auditor to attend appropriate training or any

other relevant non-monetary sanction or more than one relevant
non-monetary sanction;

(iv) cancel the registration of the registered auditor concerned and remove
his or her name from the register referred to in section 6; or

(v) disqualify the registered auditor from registration as a registered
auditor on a temporary or permanent basis.

(b) The Minister must determine the amount referred to in para-
graph (a)(ii)—
(i) on the recommendation of the Regulatory Board; and
(ii) after publishing in the Gazette the proposed amount for comment for

at least 30 days.
(c) The disciplinary hearing panel may impose more than one of the

sanctions referred to in paragraph (a).
(d) A sanction imposed in terms of paragraph (a) may be suspended for

a speci c period or until the occurrence of a speci c event or made subject
to any conditions.

(4) The disciplinary hearing panel may order any registered auditor
found guilty or who admitted guilt to pay such reasonable costs as have
been incurred in connection with the investigation and the disciplinary
hearing or such part thereof as the disciplinary hearing panel considers just.

(5) The Regulatory Board must publish in the Board’s website, and if
deemed necessary, in any other appropriate medium, the name of the
registered auditor found guilty, a summary of the charges, the nding and
the sanction imposed in terms of subsection (3) and a cost order in terms of
subsection (4).

(6) The Regulatory Board must give effect to the decision of the
disciplinary hearing panel.’’.

Substitution of section 53 of Act 26 of 2005

20. The following section is hereby substituted for section 53 of the principal Act:

‘‘Offences relating to investigation and disciplinary process

53. (1) A person is guilty of an offence if he or she—
(a) without sufficient cause, refuses or fails to comply with any reasonable

request by an official authorised by the Regulatory Board in
connection with the conduct of an investigation;

(b) interferes with or hinders the conduct of an investigation or a
disciplinary process;

(c) fails, without sufficient cause, to comply with a subpoena in terms of
section 48 or 50;

(d) having been called under section 50, refuses to be sworn in or to be
affirmed as a witness or fails without sufficient cause to answer fully
and satisfactorily to the best of the person’s knowledge and belief all
questions lawfully put concerning the subject of the hearing; or

(e) having been duly sworn in or having made an affirmation under
section 50, gives a false answer to any question lawfully put to the
witness or makes a false statement on any matter, knowing the answer
or statement to be false.

(2) A person convicted of an offence under this section is liable to a ne
or to imprisonment for a period not exceeding ve years or to both a ne
and such imprisonment.’’.
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Insertion of section 57A in Act 26 of 2005

21. The following section is inserted in the principal Act after section 57:

‘‘Protection of information

57A. (1) The Regulatory Board must in respect of personal information
in its possession or under its control comply with the Protection of Personal
Information Act, 2013 (Act No. 4 of 2013).

(2) A member of the Regulatory Board, a member of any committee
envisaged in this Act, an employee of the Regulatory Board or an
authorised person referred to in section 48A(1), may not disclose to any
person not in the service of the Regulatory Board any information obtained
in the performance of functions under this Act except—
(a) for the purpose of enforcing compliance with this Act or any decision

made in terms of this Act;
(b) when required to do so by a court;
(c) at the written request of, and to, any appropriate regulator which

requires it for the institution or an investigation with a view to the
institution of any disciplinary process or criminal prosecution;

(d) at the written request of, and to, any appropriate international regulator
of audits and auditors that requires such information for the purpose of
investigation or a disciplinary process; or

(e) for purposes of referring a non-audit matter in terms of section 48(1A).’’.

Amendment of arrangement of sections of Act 26 of 2005

22. The arrangement of sections of the principal Act is amended—
(a) by the substitution for section 24 of the following sections:

‘‘24. Investigating [disciplinary] [committees] committee
24A. Disciplinary committee
24B. Subcommittees of Regulatory Board’’;

(b) by the insertion after section 48 of the following sections:
‘‘48A. Powers to enter and search premises
48B. Warrants’’;

(c) by the substitution for section 49 of the following section:
‘‘49. [Charge of improper conduct] Process following investigation’’;

(d) by the substitution for section 51 of the following section:
‘‘51. [Proceedings after hearing] Sanctions in admission of guilt

process’’;
(e) by the insertion after section 51A of the following section:

‘‘51B. Sanctions in disciplinary hearing process’’;
(f) by the substitution for section 53 of the following section:

‘‘53. Offences relating to investigation and disciplinary [hearings] pro-
cess’’; and

(g) by the insertion after section 57 of the following section:
‘‘57A. Protection of information’’.

Transitional measures

23. If a registered auditor or registered candidate auditor—
(a) has been charged with improper conduct before the commencement of this

Act, the matter must be dealt with in terms of the principal Act, before its
amendment by this Act; or

(b) committed an act of improper conduct but has not been charged before the
commencement of this Act, the matter must be dealt with in terms of the
principal Act, after its amendment by this Act, except that the sanctions
applicable at the time of the act of improper conduct must be applied.

Short title

24. This Act is called the Auditing Profession Amendment Act, 2021.
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